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Contract Standard Provisions

While the components of a conftract may vary
depending on the nafture and complexity of the
tfransaction it reflects, there are some provisions that
can be considered standard because they usually
appear in contracts in some form or another.



Title

» The fitle should reflect the subject matter of the
transaction and, if appropriate, the parties.



Recitals (or Preamble)

» Most agreements begin with some form of @
oreamble that identifies the purpose of fthe
contract and describes the transaction, the intent
of the parties, and any assumed facts underlying
the transaction. The preamble idenftifies the parties
and the date of the transaction as well as the
nature of the transaction.



Definitions

» The use of defined terms can simplity a document
immeasurably. While the number and extent of the
definition section depend upon the nature of the
agreement, virtually all confracts will include some

defined terms.



Consideration

» Although It need not be complicated, the
consideration should be explicitly stated since
agreements must be supported by consideration. This
may be expressed as an exchange of dollars or of
goods, or perhaps an exchange of mutual promises.



Covenants

» The covenants Include the promises that are being
made by the parties. Examples include promises to
deliver certain goods or to refrain from particular
activities.



Representations and Warranties

» Representations and warranties identity the
assumed facts underlying the agreement. This
section represents the real heart of the deal and
tend to be heavily negotiated. An example would
be a representation and warranty that the goods to
be supplied are in working order.



Indemnification

» The indemnification portion of the contract deals
with the allocation of liability in the event that all
does not go as planned. Questions 1o be addressed
INn this portion of the contract include who will be
liable for what, and to what extent.



Breach and Cure

» Although promises are not necessarily made to be
broken, that possibility must be considered when
drafting a contract. What will constitute a breach
of the agreemente What opportunity will the
parties have to “cure” the breache

10



Termination

» This  provision
circumstances

should idenfity under what

the parties

can terminate the

agreement and the procedures for such

termination.

11



Remedies

» The remedies addresses the conseguences In the
event of termination. This provision should specify
what the parties are enfitled to In the event of
breach or termination. |t may idenfify a dollar
amount, a formula, or simply a mechanism for

determining the appropriate remedy such as
arbitration.

12



Assignment

» Assignment provisions may give a party the chance
to engage in a transfer of ownership or assign their

con
INn O]

tractual obligations and rights to a third party.

‘her words, an assignment clause can reassign

coni

racts to another party. However, the purpose

of the assignment clause may also be to prohibit
assigning contractual obligations and rights to a

glige

party.

13



Choice of Law or Governing Law

» A "choice of law" or "governing law" provision in a

contraci
of a par

- allows the parties to agree that the laws
icular country will apply to the agreement,

even if t
different

ney live In (or the agreement is signed in) @
country.

14



Amendment and Waiver

» The confract may be amended, modified or
superseded only by a written instrument executed
by the parties. Also any waiver of the terms or
conditions of the contract should be made only by
a written insfrument executed and delivered by the
Wel\ilgleRelelga'2

15



Arbitration

» An arbifration clause Is a clause in a contract that
requires the parties to resolve their disputes through
an arbitration process. It always binds the parties to
a type of resolution outside the courts, and is
therefore considered a kind of forum selection
clause.

16



Severability

» A severabllity clause in a contract allows certain
parts to remain in effect even it others are illegal or
unenforceable.

17



Notice

» A nofice clause is a contractual provision that
serves a basic but essential function by stipulating
how and to whom notice must be given under a
contract for it to be legally binding.

18



Authority to Sign

» A representation that the representatives of the contracting
parties who will sign the agreement are duly authorized to
bind the parties they represent.

19



Thank you
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Sample Contract Provisions

In this lecture, | am going to give you some readl
examples to the standard confract provisions.






Recitals (or Preamble)

“The City is a municipal corporafion, duly organized, and
validly existing under the laws of Spain with the power to
carry out Iits business. The Contractor is a non-profit
corporation, unit of government, or hospital, duly
organized, validly existing, and in good standing under the
laws of the State of California and the United States with
corporate power to carry out Ifs business as specified in ifs
Bylaws and Articles of Incorporation.

The City desires to fund ......... This Agreement covers
through contingent upon the Contractor’'s ability to meet
all requirements contained In this Agreement, the
availability of adeguate funds, and City Council approval.

NOW, THEREFORE, It Is mutually agreed by and between
the undersigned parties as follows:



Definitions

“For purposes of this Agreement, the following ferms
shall have the following meanings: ..."



Consideration

“In consideration of the commitments and obligations
made by [PARTY NAME], [COMPANY NAME| agrees to
pay to [PARTY NAME|] a payment in the amount of
[CASH CONSIDERATION AMOUNT],payable in [NUMBER
OF INSTALLMENT PAYMENTS] equal [PERIOD OF
INSTALLMENT PAYMENTS] installments.”



Covenants

“So long as this Agreement shall remain in effect, the
Advisor represents and covenants as follows: ..."



Representations and Warranties

“The seller represents that his products are made from
quality resources (this Is the representation that the
seller is making) and further warrants that if there is
any defect in the product, such products can get
exchanged or replaced by sending a notice to the
seller within 30 days from the date of the ..."




Indemnification

“Notwithstanding anything fo the contrary contained
herein, Sponsor shall not have any obligation to
defend, indemnify, or hold Indemnitees harmless from
claims, suits, or damages arising as a result of, or in
connection with, willful malfeasance or negligent acts
or omissions of Indemnitees.”



Breach and Cure

“Either party may immediately terminate this Agreement
at any time for cause In the event of any incurable
material breach of this Agreement by the other party or in
the event the other party files (or has filed or has filed
against it) any bankruptcy, Insolvency, or receivership
proceeding. If a material breach of this Agreement can
be cured, then the non-breaching party shall provide the
breaching party with written nofice of the material breach
specifying the conditions constituting the breach and the
corrective action, which must be undertaken to cure such
breach. If the material breach is not cured within 20 days
of the written noftice thereof, then this Agreement shall
terminate as set forth in the written nofice of material

breach.”

10



Termination

“This Agreement shall be terminated: Upon

expirafion of [number, e.g., thirty (30)] days aoft

mne

er

either party hereto shall give written notice to
other party of its intention fo tferminate.”

ne



Remedies

“If clause [delay liguidated damages] is found for any
reason to be void, invalid or otherwise inoperative so as
to disentitle the Owner from claiming Delay Liguidated
Damages, the Owner is entitled 1o claim against the
Contractor damages at law for the Contractor's failure
to complete the Works by the Date for Pracftical

Completion.

12



Assignment

“Neither party shall assign all or any portion of the
Contract without the other party’'s prior written
consent, which consent shall not be unreasonably
withheld; provided, however, that either party may,
without such consent, assign this Agreement, in whole
or in part, in connection with the transfer or sale of all
or substantially all of the assets or business of such
Party relating to the product(s) to which this
Agreement relates. The Contract shall bind and inure
to the benefit of the successors and permitted assigns
of the respective parties. Any assignment or fransfer
not in accordance with this Contract shall be void.”

13



Choice of law or Governing Law

“This Agreement shall be construed, governed,
Interpreted and applied in accordance with the laws
of the State of New York, without regard 1o conflict of
laws principles, except that questions affecting the
construction and effect of any patent or tfrademark
shall be determined by the law of the couniry in
which the patent was granted.”

14



Amendment and Waiver

“This Agreement may be amended, modified or
superseded only by written instrument executed by
the Company and Grantee. Any waiver of the terms
or condifions hereof shall be made only by a written
iInstrument executed and delivered by the party
waiving compliance.”

15



Arbitration

“Any dispute, controversy or claim arising out of or
relating to this contract, its interpretation, execution,
the termination or invalidity thereof, shall be settled
by arbitration in accordance with the Rules of
Arbitration of the Cairro Regional Centre for
International Commercial Arbitration.”

16



Severability

“If any provision of this Agreement shall be held or
made invalid by a court decision, statute or rule, or
shall be otherwise rendered invalid, the remainder of
this Agreement shall not be affected thereby.”

17



Notice

YAny nofice required or permitted to be given under
this Agreement shall be in writing, shall specifically refer
to this Agreement, and shall be addressed fto the
appropriate Party at the address specified below or
such other address as may e specified by such Party
INn writing, and shall be deemed 1o have been given for
all purposes (a)when received, it hand-delivered or
sent by a reputable international courier service, or
(b)five (§)Business Days after mailing, if mailed by first
class certified or registered airmail, postage prepaid,
return receipt requested.”

18



Authority to Sign

“Each of the persons signing below on behalf of any party
hereby represents and warrants that s/he or it is signing with
full and complete authority to bind the party on whose behalf
of whom s/he or it Is signing, to each and every term of this
Agreement.”

19



Thank you
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General Contract Draffing Tips



Tip One

» Be prepared to write many drafts of the contract to
get It accurate. If you iry to get all the details
correct in your first draff, you may miss some crifical
poinfts.



Tip Two

» Try to use simple and clear language as far as you
can. Avoid fthe overuse of legal terminology,
especially Latin terms. Use only the needed
technical terms after defining them clearly.



Tip Three

» Make each clause achieve one purpose. It is better
to break the contfract into a list of minor poinfs.



Tip Four

» Revise several fimes to check for ambiguities. DO
NOT refer to the same item, concept, or person using
two different terms. Also DO NOT use one term to
refer to two different items.




Tip Five

» Revise several fimes to check for contradictions.
You may have overlooked some more significant
ambiguities in your concern for details.



Tip Six
» Along the way consult others because no one can

iImagine all the pitfalls the parties to any contract
try to avoid.



Tip Seven

» When revising your draft, be careful of accidental
changes.



A Checklist to Use While Revising
Your Draft

» |s the content accurately stated?

» Could any paragraph be misunderstood?

» |sirrelevant information excluded?

» Are legal terms used correctly?

» Are the names or parties and their status correct?
» Are the paragraphs ordered logically?

> Are subjects and verbs close together?

» Are sentences not overly long?

» Are unnecessary phrasal verbs eliminated?

> |s the tone of formality consistent?

10



Thank you
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