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Introduction 

Before the passing of the Copyright Act 1994, it was often debated whether computer programs were copyright works. The Copyright Act of 1978 did not provide the direct or explicit answer since there was no mention of the term "computer program" anywhere in the Act. Opinion was sought from the Office of the Juridical Office, which was of the view that computer programs might be under any other work in the scientific domain. Some inferred the answer from the provision on the definition of copyright works, namely, Article 4 of the 1978 Copyright Act, that since the works accepted as copyright works under the Thai law could be expressed in any manner or form, then computer programs could be deemed literary works under the copyright law. This resort to the wording" in any manner or form" having its origin in the Berne Convention of 1886 was not used only in Thailand but in other countries, particularly the common law ones, to extend the scope of literary work to cover computer programs. The argument in favour of copyright protection for computer programs was accepted though not without scepticism. It was discussed during the negotiations under the Uruguay Round in the making of the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) which has entered into force on 1 January 1995. 
In Thailand, the debate was finally settled by the 1994 Copyright Act that specifies computer programs as literary works under copyright as well as giving a distinct definition for computer programs. 
Meanwhile since 1991 discussion had been held under the auspices of the World Intellectual Property Organization through the expert committees set up to clarify the issues in the Berne Convention and the Rome Convention and to tackle new issues brought about by advance in information and communication technologies. This resulted in the WIPO Copyright Treaty and the WIPO Performances and Phonograms in December 1996. 
The development on the copyright protection of computer programs took place in parallel with greater exploitation of digitisation through the use of the telephonic linkage of computers to provide e-mail services and access to electronic databases in the 1980s and followed in the 1990s by explosive development of the Internet which provides the unprecedented opportunity for every society in the world to take advantage and participate in the emerging information age or in President Bill Clinton's words "the Information Superhighway". The growth of Internet particularly the World Wide Web has severely challenged the traditional rights under the Berne Convention and posed new issues of technological measures on protection of the content in the digital form and on monitoring and tracing techniques to prevent against right infringement. It will have impacts not only on the international regime of copyright and related rights but on the way of life. Mr. Bill Gate, chairman of Microsoft commented in his article "The Web Lifestyle" that "There is incredible interest in the Web. Yet it is still in its infancy. The technology and the speed of response are about to leap forward. This will move more and more people to the Web as part of their everyday lives. Eventually, everyone's business card will have an electronic mail address. Every lawyer, every doctor and every business-from large to small- will be connected." The digital age has virtually arrived and will become a part of everyday life (in Mr. Gate's prediction, the Web will be as common as a car by the year 2008). This will come about regardless of whether copyright can catch up or whether any other kind of protection will be deemed more appropriate in the future. 

To find out the role of copyright in the digital age, we need to look at the relevant international agreements as well as the laws and the actual practices in the international community. 

International Agreements 
The latest international agreement is the WIPO Copyright Treaty which has been signed by 24 countries and the European Community. This Treaty will enter into force after 30 instruments of ratification or accession have been deposited with the Director General of WIPO. It has been unprecedented in the WIPO history of agreement making that the required number of instruments of ratification and accession are as high as 30. It was so stipulated because of the insistence of the Asian Group at the Diplomatic Conference in December 1996 on the ground that digital information has no boundary so any new rules and standards must receive as much international consensus as possible before the entry into force of the international agreement in question. Although the WIPO Copyright Treaty is not yet effective, it has a strong bearing on the digital environment as the implementation of the new standards by different countries will determine the range of rights and obligations as well as permissible exceptions and limitations. This dynamism is possible because the Treaty has resorted to the device of the so-called umbrella clause on contentious issues, that is, allowing member states to determine the measures to implement their obligations by their domestic legislation. 
The international agreements in force are inevitably the Berne Convention and the TRIPS Agreement. The Berne Convention has proved to be very resilient coping with the new techniques since 1886 such as photography, sound recording, films, and broadcasting. However, some say that if certain copyright concepts are to be distorted so much to cope with the new technology, then it might not be appropriate to rely on copyright in the first place for protection. Some even say that the traditional treaty approach-to create international rights with national exceptions and limitations-is highly problematic in the seamless global information society, where jurisdictional boundaries are transparent: billions of bits of data are processed every day; and the Internet and on-line service providers are unable to monitor and identify infringing material. 

The TRIPS Agreement endorses the substantive provisions of the Berne Convention and has a direct involvement in the digital age by adding the provision on the protection of computer programs as literary work under copyright. 

So we should look first at the so-called traditional rights. 

Right of Reproduction 
Article 9 of the Berne Convention has been exhaustively used and relied on by the right holders as providing the so-called big right, yielding higher remuneration or royalties to the holders than those yielded by other rights under the Berne Convention. The exception allowed in Article 9 has been adopted in an expansive manner both by the TRIPS Agreement for all rights under copyright and by the WIPO Copyright Treaty for all rights (i.e. traditional and new ones) in the Treaty itself, not merely applicable to the right of reproduction. The importance of Article 9 of the Berne Convention cannot be overstated. 

Transient Copies 

The right holders of computer programs put much reliance on the right of reproduction to safeguard their economic interests. The rationale is based on the wording "in any manner or form" to cover the copying of digital signals in the medium such as floppy disks or CDs and in the hard disk of the computer itself. The WIPO Copyright Treaty gives further clarification in the agreed statement concerning Article 1(4) of the Treaty by stating that "it is understood that the storage of a protected work in digital form in an electronic medium constitutes a reproduction within the meaning of Article 9 of the Berne Convention. The interpretation of Article 1(4) which simply states that "Contracting Parties shall comply with Articles 1 to 21 and the Appendix of the Berne Convention" does highlight Article 9 of the Berne Convention due to the clarification given in the related agreed statement. The supporters of the liberal interpretation of Article 9 of the Berne Convention claim that the agreed statement allows the so-called transient or ephemeral reproduction and that reproduction regardless of whether it is permanent or transient is reproduction within the meaning of the said Article 9. This interpretation was adopted by the European Community in its 1991 Software Directive even before the making of the WIPO Copyright Treaty in the sense that reproduction covers any permanent or temporary reproduction of a program by any means and in any form, in part or in whole, including loading, displaying, running, transmission, and storage. The British law has incorporated the same approach since the 1988 Copyright, Design, Patent Act which defines "copying of a work" to include storing the work in any medium by electronic means as well as the making of copies which are transient or are incidental to some other use of the work. This interpretation of "reproduction" to include the copying in RAM of the computer has not been generally accepted. In the Thai copyright law, a special definition is given to the right of reproduction of computer programs to the effect that it covers "any copying or making of a copy of a substantial part of a computer program form any medium by whatever means whether in whole or in part without creating a new work". It should be noticed that in the Thai law there is a requirement for a copy. This implies a certain degree of permanence, not merely transient or incidental copying on the RAM. To adopt the European approach will mean that those in Thailand who have loaded the unauthorized copies of computer program into their hard disks before the entry into force of the 1994 Copyright Act will now find themselves criminally liable whenever they operate the computer using the said program because they will be deemed to be making a transient copy on the RAM. Such action is indispensable in the normal use of computer. It would tantamount to giving the exclusive right of use to the right holders of the computer program. It is unthinkable that the Thai Parliament has such intention in mind when passing the latest copyright law. If it had that intention, it could have emulated the Japanese approach in the 1996 Copyright Law of Japan which stipulates that an act of using in a computer , in the conduct of business, copies made by and act infringing a copyright in a program work shall be considered to constitute an infringement on that copyright, so long as a person using such copies is aware of such infringement at the time when he has acquired an authority to use these copies. There has been no similar formulation in the Thai copyright law. Looking at the real practice closely, it is questionable whether the extension of the meaning of reproduction is really needed by the computer program right holders to deal with the present day users, whether private or corporate as the modern programs require such a lot of memory space that they have to be copied onto the hard disk, not possibly run from the floppy disk with only 1.44 MB of memory. So in Thailand, anyone found to copy the computer program onto the hard disk without authorization could certainly be prosecuted on the ground of infringing the right of reproduction in the traditional sense. The compliance of users in using the legitimate copies of computer programs could not be brought about by legal measures alone, other measures such as better business deals and service are equally important. 

Transient Copies of Digital Works 

On the agreed statement concerning Article 1 of the WIPO Copyright Treaty, it is clear that "The reproduction right, as set out in Article 9 Of the Berne Convention, and the exception permitted thereunder, fully apply in the digital environment, in particular to the use of work in digital form……………" So the use of reproduction right covers not only computer programs but all copyright works. This has particular relevance to the works in the Internet which are all digital works. The question is whether the browsing in the Internet which invariably constitutes transient copying of digital works through disk-caching constitutes reproduction under copyright? Intense discussion was carried out particularly in the US among those who were in favour of treating transient or temporary copying as reproduction, namely, the proponents of the 1995 White Paper on Intellectual Property and the National Information Infrastructure and those who do not share such view. One remarkable example is the Open Letter by 106 US professors to Senator Hatch, Senator Leahy, Representative Carlos Moorhead, Secretary of Commerce Ron Brown and Vice-President Al Gore, and the Response by Assistant Secretary Bruce Lehman, as well as the reply by Professor James Boyle of American University. The White Paper claimed that its proposals including transient or temporary reproduction had already been existing law. It cited the case of MAI Systems Corp v. Peak Computer Inc. decided by the Court of Appeals for the Ninth Circuit on 9 April 1993 that loading software into a computer's random access memory (RAM) creates a copy under section 101 of the Copyright Act, although the Court acknowledged that it had no"specific" authority for this proposition and that those authorities cited were "somewhat troubling. The Court considered its conclusion to be "generally accepted". Critics of the MAI decision mostly claimed that it was flawed since it conflicted with federal copyright law and its underlying principles. They also argued that it dealt with just one kind of copyright work, namely, computer program, but any extension of reproduction concept to RAM copying would cover other kinds of copyright works especially those in the digital form in the Internet. A very telling criticism of such extension could be found in the comments of Professor Neil Netanel and Professor Mark Lemley of the University of Texas School of Law who state that " It seems to us that this approach incorrectly arrives at a formal result based on a technical description of current computer technology, rather than on the underlying policies of the Copyright Act. The question should not be whether a particular function of a computer can be construed as the making of a fixed copy. It should be whether, as a matter of policy, we want people who wish to use their computers in a certain way to have to obtain the permission of a copyright owner or to pay a statutory royalty in order to do so. Given the economics of the Internet and the desire to provide for the maximum production, distribution and use of creative works at reasonable cost, does it make sense to define looking at a work on an Internet host as an act that requires the permission of the owner of the copyright in the work?" 
The debate has been ongoing. The agreed statement concerning Article 1 of the WIPO Copyright Convention has not solved this contentious issue since it uses the formulation "the storage of a protected work" which includes the act of making a copy and keeping or intending to keep it. Meanwhile in the US, there was a new court decision on 13 November 1997 touching on the digital world in the case of Marobie-FL Inc. v. National Association of Fire Equipment Distributors to the effect that an Internet service provider was not liable for direct copyright infringement, despite copied material on a web site maintained for its subscriber and that software fixed in RAM for onward transmission is a fixed copy within the meaning of section 101. This case cannot be deemed an authority but it shows that the issue of transient copying entailing liability for on-line service providers is as relevant as ever in the digital age pending further development. 
It is proposed that the use of copyright to control the movement of digital works in the Internet should be a matter for careful reflection on empirical, ethical, and constitutional perspectives as well as the public policy on access of the public to the global information. We should also bear in mind that even if copyright is the main tool for the protection of digital works, it does not mean that we should confine our thinking to only the extension or as some might say, distortion of the right of reproduction. The copyright protection of transient copies is very much like equating the right of reproduction in the digital environment to the right of public performance or the right of public communication as they both involve the concept of making available, which is the heart of the right of communication to the public and public performance. It is worth making an empirical study to find out whether the owners of digital works would not be better off with the right of communication to the public. 
Decompilation 
The right of reproduction in an indirect way is one rationale for the attempt to ban the decompilation or reverse engineering of the computer program, that is, decompilation indispensably involves the unauthorized copying of the computer program. But the main and direct rationales are not stated or advocated very succinctly. They have great relevance to the development of the digital networking and the conduct of business in and outside the Internet. Although the total bar on decompilation has been strongly demanded by the right holders in the developed countries, the implementation of their respective copyright laws seems to move in the opposite direction. For example, in the US, the courts in four different federal circuits have found decompilation to be a permitted fair use in the cases of Sega v. Accolade, Atari v. Nintendo, Bateman v. Mnemonies, DSC Communications v. DGI Technologies. The case law in the US also uses other approaches in giving effect to decompilation. For example, the famous case of Lotus V. Borland in which Lotus failed to protect the menu command hierarchy of its "1-2-3" spreadsheet against Borland, who replicated it (using its own code) and provided for the transmission of the user's own Macros from the Lotus. The court clearly held that interface specifications are not protected as copyright by reasoning that because a computer menu command hierarchy is an uncopyrightable "method of operation" within the meaning of Section 102(b) of the Copyright Act, "original developers are not the only people entitled to build on the methods of operation they create; anyone can." Another example is the use of the abstraction-filtration-comparison methodology as postulated for the first time in the case of Computer Associates v. Altai to allow the copying of user interface by holding that copyright protection does not extend to those design elements of a computer programmer's freedom of choice is circumscribed by extrinsic considerations. 

The cases seemed to be based on the understanding of the judges of the tying or lock-in effect of any particular computer program if decompilation is not allowed. They also showed that the courts found the competition as a result of decompilation to be appropriate and consistent with the goals of the copyright laws. 
The consideration on competition has a very real impact on the development of the US case law. It has also been prominent recently in the action taken by the US Justice Department against Microsoft on the coupling of Microsoft Explorer with the Microsoft Office program constituting unfair restrictive practice in the battle to secure the Internet business. The battle has spilled over from the use of copyright to protect the computer program to the anti-trust field. 

In the European Community, decompilation is permitted in a very succinct way through the so-called Software Directivewhich stipulates in its Article 6 on decompilation that interoperability is allowed in certain circumstances. The Community's adoption of interoperability is obvious and understandable since the more popular computer programs are written by the US right holders so interoperability has to be allowed to permit European innovation and creativity to link with the popular programs. The fifteen Member States now grant decompilation for interoperability. Other 8 European countries have followed suit, namely, Bulgaria, Estonia, Norway, Poland, Romania, Russia, Slovenia, and Switzerland. Altogether 23 countries have the express decompilation provision. 

The latest movement in the issue of decompilation is the making of the new Hong Kong copyright law for which views were sought from the anti-decompilation and pro-decompilation protagonists, mainly the BSA (Business Software Alliance) and the ACIS (American Committee for Interoperable Systems (ACIS) respectively. Hong Kong first drafted a provision allowing decompilation for interoperability similarly to the approach of the European Community. But the pressure from the software business led Hong Kong to drop the decompilation exception provision and adopt the fair use principle in Section 37(3) as well as specify other factors concerning fair use in Section 38(3) which were drawn from Section 107 of the US Copyright Act but with some significant omissions. It is curious to find out how a decompilation case will be tackled by the Hong Kong court. One has to consider the underlying public policy on decompilation as stated by Secretary for Trade and Industry before the Second Reading debate for the Legislative Council on 24 June 1997. It could be easily detected that the competition factor had a lot of influence in the thinking of the authorities on decompilation. It is clear that the use of Section 37(3) and Section 38(3) is wider than Article 6 of the Software Directive of the European Community as decompilation is not confined to the purpose of interoperability. Besides,Section 38(3)which according to Secretary for Trade and Industry, was drawn from the relevant provisions in the United States, means interpretation in line with the authoritative case of Sega v. Accolade that ruled that the fair use doctrine permitted decompilation not only for the purposes of learning the information necessary for interoperability, but for any legitimate reason: "where disassembly is the only way to gain access to the ideas and functional elements embodied in a copyrighted computer program and where there is a legitimate reason for seeking such access, disassembly is a fair use of the copyrighted work, as a matter of law". Section 38(3) is obviously wider than Section 107 of the US Copyright Act since it omits the phrase " including whether such use is of a commercial nature or is for nonprofit educational purposes". This omission preempts any presumption that commercial use such as decompilation by a profit-making firm is unfair. 
The 1994 Copyright Act of Thailand deals with decompilation in an implied manner under the exception provision, namely, Article 35(1). Decompilation could be carried out by doing the research or study of the computer program. The conditions involved seem to be more stringent than those used in the European Community and the judicial interpretation of Section 107 of the US Copyright Act because Article 35 sets up the overriding test containing 3 elements, that is, first, the act in question shall not conflict with the normal exploitation of the work by the copyright holder; second, it shall not unreasonably prejudice the legitimate interests of the copyright holder,and finally it shall not be done for profit. The last element goes beyond the criteria set in the European Community and the accepted judicial ruling in the US and even the latest copyright law in Hong Kong. The condition that the act (which in this case is decompilation) shall not be done for profit would prohibit the making of new programs in Thailand to interoperate with the internationally popular programs. Article 35(1) has ensured that the tying effect which has been denounced in the judicial interpretation even in the US itself continues to have a firm grip on the development of software in Thailand. 

In the digital world where the Internet is fast becoming the only train for global information and computer programs continue to be the engine of that train, greater innovation and creativity will be needed. The Thai copyright law needs to be pragmatic in coping with the fast changes in the digital world. In this regard, the condition of "non-profit making" is too restrictive even more so in view of the laws and practices of the advanced economies. Thus, it might be a good time to amend the provisions on exception concerning computer programs by bringing in an express decompilation provision, adopting a fair use doctrine explicitly along the line of the Sega case or the approach of the Hong Kong Copyright Ordinance, or even the combination of all those. The bottom line, however, is the Thai software industry should be able to avail itself of interoperability and the public should not be deprived of choices of programs to use. 
Right of Communication to the Public 

The Berne Convention refers to the public performance right and the right of communication to the public for musical works, dramatico-musical works, dramatic works, cinematographic works, and literary works (recitation) in different articles reflecting the continuous evolution of the Berne Convention to cope with the new technology of a particular given time in a fragmented manner. The WIPO Copyright Treaty has put the right of communication under one provision while fully adopting the rights of public performance and communication to the public as in the Berne Convention. Article 8 of the WIPO Copyright Treaty attempts to stick to the traditional concept of the Berne Convention on communication to the public, that is, making a work available to the public by any means or process other than by distributing copies. However, the fragmented provisions of the Berne Convention are limited in the sense that they grant the right to only certain categories of works. The most glaring absentee is the literary work since only the recitation thereof is given the right of communication to the public. This means that the computer program does not have the right of communication to the public in the sense of the Berne Convention. In addition, the digital age has brought with it the multimedia work in a big way. Many kinds of works formerly existing in their own peculiar mediums such as books, music, films, photographs, graphic pictures are now put together in digital form, for example, in a CD or on a web site. Many of these works, particularly literary works (except in the case of recitation) do not have the right of communication to the public within the meaning of the Berne Convention. In fact, the multimedia works are here to stay due to the increasing popularity of the Internet and the rapid development of technology making the equipment more affordable worldwide in the normal economic climate. The WIPO Copyright Treaty attempts to close the gaps made more visible by the arrival of the digital age by extending the exclusive right of communication to the public to all categories of literary and artistic works. The form of communication is flexible because the term used in Article 8 is "any communication". Article 8 also copes directly with the digital world by covering the interactive on-demand acts of communication which are the very feature of the Internet itself. The WIPO gives "the exclusive right of authorizing any communication to the public of their works, by wire or wireless means, including the making available to the public of their works in such a way that members of the public may access their works from a place and at a time individually chosen by them," The on-line service providers had much concern over their possible liability in the world of Internet where millions of data including the literary and artistic works pass through their networks from one user to another. The Treaty attempts to allay this concern by stating in the agreed statement that "the mere provision of physical facilities for enabling or making a communication does not in itself amount to communication within the meaning of this Treaty or the Berne Convention." 

So it seems that when the WIPO Copyright Treaty has entered into force, in the countries which have ratified or acceded to the Treaty, the users in the Internet who make available the copyright work within the meaning of Article 8 without authorization of the right holder will be deemed to have infringed the exclusive right of communication to the public in addition to the infringement of the right of reproduction. In this regard, the act of browsing by the other users in the Internet will satisfy the condition laid down in the last part of Article 8, namely, "in such a way that members of the public may access these works from a place and at a time individually chosen by them". 

Although the WIPO Copyright Treaty has yet to come into force, some countries deem themselves fully in compliant with this obligation on the exclusive of communication to the public already. The obvious example is the United States because the draft law "WIPO Copyright Treaties Implementation Act" H.R. 2281 does not make any reference to the right of communication to the public at all. The US authorities seem to rely on the existing rights of "reproduction", "distribution" and "public performance" now subsisting within the US Copyright Act. 

Could Thailand follow the above approach in the case that it decides to accede to the WIPO Copyright Treaty? One has to look for the answer in Article 4 of the 1994 Copyright Act of Thailand. The Thai law seems to be ready for the digital world as far as the right of communication to the public is concerned because it has captured the same essence as that of Article 8 of the WIPO Copyright Treaty, namely, making available of the work by "any other means". Such wording is wide enough to include the communication on the Internet and other digital networking. However, the key issue will be the definition of "the public". If the term "the public" is construed in the normal sense, then the use of LAN (local area network) within one corporate body involving,for example, 500 users will not fall within the definition, thus not subject to the right of communication to the public of the right holders of literary (obviously including computer programs) and artistic works. However, the users in the Internet environment will likely fall within the definition although they have access to the data mostly from their home. It should also be noted that under the Thai law, all categories of copyright works are granted this right of communication to the public already. 

Despite the flexibility of the provision of the Thai copyright law on the right of communication to the public, there is a serious cause for concern since the definition in Article 4 mentions the term"distribution". Some have interpreted to mean the distribution of physical copies. Such interpretation is alien to the meaning of "communication to the public" as stated in the Berne Convention and not in line with the meaning within the latest international agreement, namely, the WIPO Copyright Treaty. It should be noted that the Treaty deals with the right of distribution separately in its Article 6. Communication to the public has nothing to do with copies or originals. So the term"distribution" in the Thai copyright has to mean "diffusion of signals" in line with the Paris Act of the Berne Convention to which Thailand has fully acceded. 

It is somewhat ironic that on important points (discussed under the auspices of the WIPO in the run-up and during the Diplomatic Conference), Thailand could rely on interpretation to give effect to the standard prescribed in Article 8 of the WIPO Copyright Treaty, but would probably have to amend its provision on the right of communication to the public to eliminate any possible misunderstanding or misuse involving the term "distribution". If the authorities wish to give the right of distribution which will have immense impact on the balance of interests between the right holders and the public, they have to make it clear in the law that Thailand grants the right of distribution to the authors of copyright works. It is unthinkable that they will surreptitiously grant such right through the construction of the term"distribution" which is contained under the definition of the right of "communication to the public" 

Technology Issues 

The digital age has been brought about by the development and convergence of information and communication technologies. But at the same time the very technologies have made the right holders more vulnerable than ever since works of marketability quality could be produced easily and speedily in the digital environment even more so in the future with the improvement in compression technology making films easily available through the digital network. The proponents of the need to tackle technology issues argue that the authors of copyright works need to have adequate and secured protection in the Internet environment to allow the dissemination and exploitation of their works. The US authorities have been emphasizing two issues in particular for inclusion into the WIPO Copyright Treaty: anti-circumvention and copyright management information. They have succeeded to a certain extent since the Treaty contains Article 11 on Obligations concerning Technological Measures and Article 12 on Obligations concerning Rights Management Information. 
Anti-circumvention 

Article 11 gives a lot of leeway to the members of the WIPO Copyright Treaty since it allows members to determine the adequate legal protection and effective legal remedies against the circumvention of technological measures such as encryption used by the authors to control access and those used by the authors to prevent against unauthorized uses of their works. This broad and flexible approach is different from the proposal submitted by the chairman of the expert committees to the Diplomatic Conference. In that proposal, the importation, manufacture or distribution of protection-defeating devices knowingly is deemed unlawful. However, the reason that the proposal was not accepted by the Diplomatic Conference is the definition of the "protection-defeating devices" which rests on the primary purpose or primary effect of circumvention. Many viewed such criteria as too broad, difficult to determine and likely to lead to confusion. Some claimed that infringement of copyright occurs when one of the exclusive rights is infringed not when selling a device the use for which varies and the intention of the buyer is outside the control of the seller. It is not surprising that the Diplomatic Conference went for the broad formulation avoiding any reference to the contentious criteria. 

One interesting development in the US in the aftermath of the making of the WIPO Copyright Treaty is the introduction of the WIPO Copyright Treaties Implementation Act H.R. 2281 to the Congress. On anti-circumvention, the draft law will add one provision to the Copyright Act, namely, section 1201. The US authorities claim that section 1201 deals with two main areas of concern:" the coverage of products used to circumvent, such as consumer electronics and software, and its potential impact on fair use interests. They rejected the argument that the legislation should focus solely on acts of circumvention, not on devices. They reasoned that "Because of the difficulty involved in discovering and obtaining meaningful relief from individuals who engage in acts of circumvention, a broader prohibition extending to those in the business of providing the means for circumvention appears to be necessary to make the protection adequate and effective. It is the conduct of commercial suppliers that will enable and result in large-scale circumvention." They seem to think that the persons committing the very act of circumvention will be the household users of the data in the Internet, so they prefer tackling those who manufacture the circumvention-defeating devices. 

Section 1201 has two substantive parts. The first part deals with the circumvention of technological measures that control access to a copyrighted work. It prohibits the manufacture or sale of products or services that meet three criteria meant to distinguish legitimate business activities from the illegitimate. Thus, the provision covers circumstances where the products or services are primarily designed or produced to perform the prohibited acts, or are marketed by advertising their capability of doing so. It also covers those products or services that have only limited commercially significant purpose or use other than to perform the prohibited acts. The second part deals with measures that prevent acts of infringement, rather than access. Such measures might include a technology that blocks users from downloading copies. Section 1201 also specifies that it does not alter existing rights, defenses, limitations or remedies under the Copyright Act. 
It is yet to be seen how any infringement cases concerning anti-circumvention will be decided on the criteria in section 1201.Even at this stage, the legislation has provoked heated discussion.Opposition came for the organizations representing the buyers, retailers, servicers, and manufacturers of consumer electronic products such as the Home Recording Rights Coalition, the Digital Future Coalition, and the information Technology Industry Council. Some of the criticisms are: violations of the proposed section 1201 are not tied to infringement of any intellectual property rights held by the content provider so liability is instead imposed for circumvention even when the activity is permitted by copyright as in cases of fair use, or access to public domain or non-copyrighted materials; the legislation fails to honour the fair use right to obtain and use multipurpose devices, recognized for home videotaping equipment by the Supreme Court in the case of Sony Corp. v. Universal City Studios; great concern that the legislation targets regulation of specific technologies, rather than behavior and illegal acts. 

Thailand has no provision in its copyright law similar to the one in the WIPO copyright Treaty or in the US draft law. The issue of technological measures is not yet settled. We have time to observe the implementation of the adequate and effective legal remedies. Technology development itself especially the encryption one could provide an effective solution before the international community has agreed on the appropriate measures against anti-circumvention devices. 
Copyright Management Information 
The rationale for this provision on copyright management information is the realisation that the Internet offers great potential for electronic commerce particularly as a market place for copyright works. Electronic licensing will be more prominent. But the electronic licensing will only work if there is reliable information that identifies works, their owners, and their licensing terms. "It is therefore critical to protect the integrity of the electronic market place." 
The WIPO contains Article 12 which requires members to provide adequate and effective legal remedies against the removal or alteration of any electronic rights management information without authority and against the distribution, import, broadcast, or communication to the public of copies with removed or altered rights management information. The last part of this provision deals with the definition of "rights management information" which includes any numbers or codes. The information must be attached to the work. The flexibility of the definition is in line with the efforts of certain groups of right holders especially those concerning films and sound recordings to devise electronic codes to help tracing and monitoring the use of their works such as the Imprimatur project. 

The US authorities support section 1202 in H.R.2281. which is wider than the similar provision of article 12 of the WIPO Treaty as the US approach covers copyright management information in any form not merely digital. Section 1202 deals with both false copyright management information and removal or alteration of such information. They claim that the provision does not create any burden on the users in the digital environment as it seeks to protect the information already provided. 

The protection of rights management information could possibly be an important step towards the world of full freedom of choice by users through electronic licensing or contributing towards global collective administration based on the rights management data supplied by authors worldwide who want to secure better protection and better dissemination of their works. 

In the case of Thailand, there is no similar provision in the Thai copyright law. However, Thailand is no stranger in the use of copyright information to prevent infringement. As since 1993, the Thai authorities have been relying, among others, on the Consumer Protection Act to require the sellers of sound recording copies and film copies to affix the label with copyright information. The failure to affix such label or the making of false information constitutes an offense. To go into the digital environment will be quite a challenge nevertheless as Thai right holders have to be prepared to use the new means to safeguard their own interests in such new environment. 

Databases 

The protection of databases in the traditional sense of the Berne Convention which has been echoed in the TRIPS Agreement and in turn in the WIPO Copyright Treaty is not contentious at all. This is because the compilation or collection is protected on the ground of the selection and/or arrangement made. The copyright protection does not extend to the data or material itself which is not a copyright work. It should be noted that the protection given in both the TRIPS Agreement and the WIPO Copyright Treaty is really digital-ready as the term used is "compilations of data or other material" so multimedia works could easily fit in. 
With the arrival of the digital age, the storage of data in digital form becomes increasingly important. They are the contents of the Internet. The European Community attempts to strengthen the protection of databases by passing the Database Directive of March 11, 1996 and with the implementation date of January 1, 1998. It provides two tiers of protection. The first one grants authorship of databases on the basis of personal intellectual creativity. The other tier is the sui generis protection given to the maker of a database against extraction or re-utilization of the contents of the database. Such protection does not rely on sufficient arrangement. The focus is on content not the organizational structure. It must also be a product of substantial investment. The term of protection is 15 years from the completion of database. 
The Software Directive was used as a model for the Draft Treaty on Intellectual Property in Respect of Databases which was not discussed at the 1996 Diplomatic Conference due to strong opposition against the criteria of substantial investment in particular and concern over granting protection to non-copyright data or material. 

In the US, the practice on databases is still governed by the famous case of Feist Publications v. Rural Telephone Service Co. where the Supreme Court rejected the "sweat of the brow"doctrine, holding that creative originality was required by the constitutional provision empowering Congress to enact copyright laws. To be copyrightable, a compilation must evince a modicum of creativity in its selection, coordination or arrangement. The Court held that the work at issue, a white pages telephone directory was uncopyrightable because it lacked even this modicum of creativity. The Court also made clear that the scope of protection for compilations is "thin" because it covers only the original elements of a compilation's selection, coordination or arrangement. It is the interpretation relying on the traditional concept in the generally accepted international agreements. The US Copyright Office at the request of Senator Orrin Hatch, Chairman of the Senate Committee on the Judiciary prepared a report on the legal protection for databases. The report raised several difficult issues including need for additional protection for databases, appropriate form of protection, how to tackle new concepts such as "substantial investment", the need to protect the public interest, and constitutional constraints. The report did not give any recommendation. 

In the case of Thailand, the copyright law closely follows the traditional concept as embodied in the Berne Convention and the TRIPS Agreement. There is no room for the interpretation for the sui generis protection along the line of the Software Directive. Thailand could certainly afford to use the wait and see approach considering that the sui generis protection has only been effective since 1 January 1998. There is also a need for an empirical study on the effects on the public interest not only in Thailand but also worldwide inside and outside the Internet of any new form of protection for the databases. 

Conclusion 
The amount of data in the digital environment is phenomenon and we are going to use more and more of the Internet. It is important for the international community to have harmonized standards of protection, traditional and new, based on clear understanding of all the implications through empirical studies not merely through wishful thinking or apparent concerns which might be solved by other means not confined to the regime of copyright with its own established concepts and practices. 

Copyright in Thailand 

By Weerawit Weeraworawit, Assistant Director General, Department of Intellectual Property, Ministry of Commerce, Thailand and Associate Judge of the Central Intellectual Property and International Trade Court 

Presented at the WIPO-Sweden Training Course on Copyright and Related Rights, Stockholm, 17-26 August 1998 on 24 August 1998 

Background 

               1. Although many people in Thailand have entertained the impression that copyright is something new, the result of Thailand?s rapid modernization and greater role in the international trade, copyright has a very long history in Thailand. This history could be traced back to the year1892 when the Royal Proclamation of Vachirayan Library for the Protection of Literary work R.S. 111. The Proclamation only gave a limited protection, namely, prohibition of unauthorized reproduction of the books published by the Vachirayan Library (the present day National Library).

              2. In 1901, protection was provided in the Copyright Act R.S. 120 for all the authors of books upon registration. In 1914, the Copyright Act R.S. 111 was amended to cover a wider range of works.

              3. In 1931, Thailand had its first copyright law which was consistent with the accepted international standard at the time, that is, the Berlin Act of the Berne Convention (1908). The Act for the Protection of Literary and Artistic Works B.E. 2474. did away with the registration requirement and opted instead for automatic protection. It also adopted other standards of the Berne Convention. Thailand acceded to the Berlin Act of the Berne Convention on 17 July 1931 exercising the 10-year rule reservation.

              4. In 1978, the Copyright Act B.E. 2521 was enacted after much debate between the pros and cons as well as external pressure. Foreign entertainment business succeeded in having sound recordings protected as audio-visual works under copyright. Such protection was given against the backdrop of increasing economic value of music cassettes worldwide. In Thailand, right holders of sound recordings enjoyed a full range of copyright protection wider than the one provided in either the Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organisations (1961) or Geneva Convention for the Protection of Producers of Phonograms Against Unauthorized Duplication of their Phonograms (1971) to which Thailand has not been party. Copyright protection was extended to cover also broadcast works. A limited form of moral right was given for the first time. Penalties were increased for both direct and indirect infringements with the maximum fine of 200,000 Bahts or the maximum jail term of 1 year. 

             5. In 1983, the Royal Decree on Conditions for the Protection of International Copyright was passed to give protection to the works of nationals of other member countries of the Berne Convention and to allow the exception to the right of translation through the 10 year- rule. The Royal Decree was abolished in 1993 pending the revision of the 1978 Copyright Act. This immediately gave rise to certain instances of conflict between those who had made translation works relying on the 10 year-rule and those who found themselves to have regained the right of translation due to the abolition of the Royal Decree.

                6. The second half of the 1980?s and the first half of the 1990?s saw the intense multilateral trade negotiation, that is, the Uruguay Round and the rapid development of the personal computer and software in an unprecedented way. Pressure from major trading partners also mounted for tougher penalties and more effective remedies especially against the infringement of sound recordings and films. Efforts were made to have the computer program accepted as the literary work under copyright through the interpretation of the 1978 Copyright Act which did not have any express provision on the protection of computer program. The revision of the 1978 Copyright Act which started in earnest in 1993 aimed at full compliance with the future TRIPS Agreement and the substantive provisions of the Paris Act of the Berne Convention. The 1978 Act was repealed and the new copyright law, that is, the Copyright Act B.E. 2537 (1994) was approved by the parliament on 9 December 1994 and effective from 21 March 1995. Thailand exercised the special limitation on the right of translation pursuant to Article II in the Appendix on special provisions regarding developing countries in the Paris Act of the Berne Convention by making the required declaration to the Director General of WIPO.

              The Current Thai Copyright Law 

              7. The latest Thai copyright law, that is, the Copyright Act B.E. 2537 (1994) put the minister of commerce, not the minister of education, in charge of the implementation of the law. This reflected the reality that the Thailand had decided to put all issues of intellectual property under one roof through the establishment of the Department of Intellectual Property of the Ministry of Commerce. The importance of copyright to trade and business has been clearly acknowledged through not only the substantive provisions of the law but also the actual administration of the Copyright Act. It has been transferred from the realm of art and education to that of the modern business.

               8. The 1994 Copyright Act provides for the non-exhaustive list of works to be protected as copyright works, namely, ?creative works in the literary, dramatic, artistic, musical, audio-visual, cinematographic, sound recording, broadcast fields or any other work in the literary, scientific, or artistic of the author irrespective of the method or form of its expression?. It should be noted that sound recordings are no longer classified as part of the audio-visual works, but on their own. This is a clear reflection that producers of sound recordings have satisfied the creativity test of the Thai copyright law although their contribution to the making of sound recordings is more on the entrepreneurial side than the creative side.

              9. The computer program is expressly protected as the literary work under copyright and clearly defined in a flexible manner accommodating any future development on the very nature of the computer program itself. The definition in Article 4 stipulates that the computer program means instructions or a set of instruction or any other material employed in the computer to enable the functioning of the computer or to obtain a certain result irrespective of the form of the language of the computer program. In the TRIPS Agreement itself, only the source and object codes are referred to as the languages of the computer program.

              10. The right of reproduction regarding computer programs is clearly defined as copying or making copies of the computer program from any medium or any method. The essence is on the copying or copies. In this light, the use of computer does not constitute copying or reproduction within the meaning of the Thai copyright law, as the incidental copying of the computer program from the hard disk or floppy disk to RAM of the computer does not produce any copy in RAM when the computer is switched off. This means that the user of the computer which has already been pre-loaded with computer programs with or without the authorization of the copyright holders will not be deemed an infringer of the right of reproduction if he makes ordinary use of the computer and does not intentionally make unauthorized copies of the pre-loaded computer programs. In other words, transient copying is not the reproduction within the meaning of either the Thai copyright law or even Article 9(1) of the Berne Convention.

              11. The Thai copyright law also gives copyright protection to the adaptation work, namely, the work which is derived from the original copyright work if the persons carrying out the adaptation has obtained the prior authorization of the original copyright holder.

              12. There is another derivative work under Article 12 of the Thai copyright law, namely, the compilation work, that is, the compilation or assembling of data or any other material through the selection or arrangement of such data or material. Prior authorization of the right holder of any copyright work selected is required. This form of protection is TRIPS-consistent. The element of creativity is firmly present.

              13. The Thai copyright law like those of other countries has been attempting to strike the fair balance between the original creators and the entrepreneurs whose contribution is necessary to the widespread dissemination and distribution of the copyright works. This attempt is reflected in the provisions governing the relationship of the employer and the employee and that of the hirer and the creator. In the former case, copyright is vested in the employee unless otherwise agreed in writing. However, the employer has the right to communicate the work to the public in accordance with the employment objective. It seems that the law clearly sides with those perceived to be weaker, namely, the creative employee , but the possibility of changing this legal imposition by a written contract has shifted the balance in favour of the employer de facto. In the latter case, the person or the creator hired to do the work is clearly perceived as someone who has the freedom to accept or refuse the hiring for financial consideration, so the copyright is vested in the hirer unless otherwise agreed in writing.

              14. The copyright law gives both economic and moral rights to the copyright holders.

              15. The scope of economic rights granted in the 1994 Copyright Act is at least on par with the Berne Convention and the TRIPS Agreement. It gives five exclusive rights to the copyright holder, namely, the right of reproduction and adaptation, the right of communication to the public, the right of rental regarding the program computer, audio-visual work, cinematographic work, and sound recording, the right to grant the benefits derived from copyright to another person, and the right to license. It should be noted that the right of rental under the Thai law is wider than that stipulated in Articles 11 and 14 of the TRIPS Agreement which covers only the computer program, cinematographic work, and the sound recording, not the audio-visual work.

              16. Particular focus is also put on the licensing of the economic rights as there is a stipulation in Article 15 prohibiting conditions which constitute unfair competition. The conditions deemed to constitute unfair restriction of competition or unfair competition are, inter alia, the exclusive sourcing of materials for the reproduction of the copyright work in question from the licensor, such exclusive sourcing of materials from the person designated by the licensor, restriction of the licensee?s right to hire another person to make the reproduction, imposition of an unfair licensing fee, restriction on the licensee?s right to carry out the research on the licensed work, requirement that the licensee assign the copyright in the work developed or adapted from the licensed work to the licensor or another person, and the licensor?s power to revoke the license arbitrarily. However, the conditions prohibited are not absolute as the licensor could make use of some exceptions such as the need to maintain the standard of the licensed work and unavailability of materials from another source. There has been no case brought before the court on the ground of the unfair competition conditions as stipulated by the Ministerial Regulation dated 14 February 1997.

              17. In addition to the conditions on unfair competition stipulated in the above Ministerial Regulation, there is also the Unfair Contract Terms Act which has been effective since 15 May 1998. However, the provisions of the said Act tends to focus on the relationship between the consumers on one hand and the commercial operators on the other hand relying on the present day reality that the contractual bargaining power is not equal between the two sides. Although the licensee of musical work is normally the commercial operator, it is likely that such license is under the ambit of the ready made contract which is also governed by the Unfair Contract Terms Act. As collective administration of musical works has just started, it is too early to predict whether the Ministerial Regulation on unfair terms regarding the licensing of copyright works or the Unfair Contract Terms Act will be the preferred route for remedy. 

              18. Another new feature of the 1994 Copyright Act is the requirements on the assignment of copyright in the sense that apart from the hereditary assignment, any assignment has to be done in writing and signed by both the assignor and assignee. If the assignment contract does not fix the period of assignment, it shall be deemed to be valid for only 10 years. The previous copyright laws did not stipulate such requirements thus giving rise to ambiguity to a number of transactions based on oral and poorly written agreements done before the entry into force of the present copyright law. 

              19. Moral right within the meaning of the current copyright law comprises the two main rights, namely, the right of paternity (to be identified as the author) and the right of respect (to prevent against the distortion, mutilation, modification, or any act derogatory to the reputation and honour of the author). This moral right lasts as long as the economic right in the copyright work. This feature of the Thai copyright law exceeds the copyright standard under the TRIPS Agreement.

              20. The term of protection for most copyright works is the life of the author plus 50 years. However, the photographic, cinematographic, audio-visual, broadcast works enjoy 50 years of protection from the making of the work or from the first publication if such publication is done within 50 years of the making of the work. The copyright in the work of applied art lasts only 25 years. As the Thai law does not bar the existence of both industrial design and the applied art work in the same object or goods, there is a growing tendency to claim copyright protection when industrial design is not available. This gray area could give rise to difficulties in the future if it remains unresolved.

              21. The copyright infringement is divided into two categories drawing different degrees of penalties, namely, the direct and secondary infringements. The direct infringement is the exercise of the exclusive economic rights of the author without his permission. The secondary infringement is to import or sell the infringing copies with knowledge or reasonable ground to know about the infringement. 

               22. The exception to copyright infringement is permitted in certain circumstances only, all of which could be said to be based on the concept of fair use such as educational use, personal use, or public interests. All the exceptions are subject to the two broad principles as enumerated in Article13 of the TRIPS Agreement, namely, no conflict with a normal exploitation of the work and no unreasonably prejudice to the legitimate interests of the right holder. Computer programs have been treated distinctly in the sense that the exception for the educational purpose is not available and any exception as to the copyright in the computer programs is subject to the additional requirement of ?not for profit?. This narrower scope of exception especially regarding the research and study of the computer program may stifle creativity and the making of new computer programs which do not in any way contradict the two broad principles of Article 32 of the Thai law and Article 13 of the TRIPS Agreement.

              23. One unique feature of the Thai copyright law is there is hardly any neighbouring right since most of the works considered as the neighbouring rights elsewhere are treated as copyright works. The only visible neighbouring right is the right of performers. The standard of rights given to the performers are in line with those in Article 14 of the TRIPS Agreement and exceeds TRIPS on the right of equitable remuneration to the performers for the commercial communication of their sound performance fixed in the sound recording. Such right is in line with Article 12 of the Rome Convention to which Thailand is not a party. In case of inability of the parties to agree on the equitable remuneration, the Director General of the Department of Intellectual Property shall determine the rate of the remuneration by taking into consideration the normal business practices of remuneration in that particular field.

              24. The 1994 Act has adopted the special right given to developing countries in the Appendix of the Berne Convention by making use of Article II,namely, the right of translation without authorization of the right holder. In this case, the conditions are that a Thai national could seek a special permission from the Director General of the Department of Intellectual Property to translate the work which has not been translated into Thai within 3 years of the first publication for the educational, teaching, or research purpose, not for profit. The applicant must also show the evidence of his contact with the right holder before the making of the application. In any case, even when the permission is granted, the applicant will have to pay the equitable remuneration to the right holder. It is not surprising that so far there has been no application for this special exception on the right of translation considering the conditions involved. 

              25. The current Thai copyright law has attached great importance to the effective implementation of the various rights under copyright. In this regard, the Copyright Committee has been set up with the membership(the chairman plus at most 12 more members) from the representatives of the associations of the right holders and users. This Committee is chaired by the Permanent Secretary of the Ministry of Commerce. The responsibilities of the Committee are broadly spelt out, namely, to give advice to the Minister of Commerce on the issuance of implementing regulations, to hear the appeal against the ruling of the Director General regarding the equitable remuneration to the performers in Article 45 and that for the right holder on special translation permission in Article 55, to promote or support collective administrationand protection of other rights under copyright, and to consider other matters entrusted by the Minister. The Committee has not met for one reason or another. For example, the monitoring of enforcement activities has been undertaken by the Department of Intellectual Property which has been working on the separate law on collective administration. Besides, there has been no dispute which would require the specific consideration of the Committee. All the civil cases on copyright now go before the Central Intellectual Property and International Trade Court. Friendly consultation to resolve the disputes has also been carried out by the Department of Intellectual Property on mainly musical works.

              26. The acquisition of rights by foreigners is expressly based on the national treatment principle which is stipulated in both Articles 8 and 61 of the 1994 Copyright Act. It also complies with the standard of the Berne Convention and the TRIPS Agreement on the treatment of nationals of the non-members of the Berne Convention or the TRIPS Agreement, namely, using the concept of domicile and simultaneous publication. Article 62 also facilitates the taking of evidence by empowering the Minister of Commerce to declare the list of the countries to the international agreements on copyright and performers?right to which Thailand is a party. There is now no need now to have a witness from the Ministry of Foreign Affairs to give testimony on the membership status of any particular country.

              27. The assumption of the copyright ownership is made in favour of the complainant unless opposed by the accused. In the event of opposition by the accused, the burden of proof of copyright ownership falls on the complainant. However, the rules of court of the Intellectual Property and International Trade Court allowing the submission of affidavits in lieu of oral submission has helped to ease the burden.

              28. The prescription period is 3 years after learning of the infringement or not more than 10 years after the occurrence of the infringement.

              29. The copyright law gives a lot of discretion to the court in ruling on damages by taking into account the seriousness of the damage, the loss of benefits, and necessary expenses on the enforcement of the copyright or performers?s right. This has, however, falls short of punitive damages.

              30. The provision on the court injunction was quite radical when the law was first passed since it allows the issue of injunction not only against the ongoing infringement but also against the impending infringement (which in the normal interpretation of the Civil Procedural Code was not possible without commencing the trial first). The remedy of preventive injunction seemed possible but could not be exercised until the enactment of the Act for the Establishment of and Procedure for Intellectual Property and International Trade Court B.E. 2539 (1996) and the subsequent Rules for Intellectual Property and International Trade Cases B.E. 2540 (1997). The granting of injunction will not bar the right holder from seeking the civil remedy of damages.

              31. Article 66 of the current Copyright Act is unique in the sense that the copyright infringement is compoundable even if it is the criminal offense. So the decision of the right holder not to pursue the case any further will terminate the criminal justice process regardless of the public money spent to ensure effective enforcement. This special characteristic has a strong bearing on the conduct of raids and the ability of the public prosecutors to prosecute the wrongdoers.

              32. The 1994 Copyright Act has provided another weapon to ensure the effective enforcement of rights, namely, the copyright officers to be appointed by the Minister of Commerce with the powers of search, seizure of infringing goods and equipment, and the acquisition of information. However, in compliance with the new Constitution, the search warrant has to be obtained in order to conduct the search. The senior and mid-level officials of the Department of Intellectual Property have been appointed the copyright officers.

              33. There are two kinds of offenses, either direct or secondary. The direct infringement involves exercising the exclusive rights without the authorization of the copyright holder or the performer. If the infringement is not done for profit, the fine will be from 20,000 Bahts to 200,000 Bahts. If it is done for profit, then the penalty is much more severe since there are imprisonment and/or fine. The minimum imprisonment is 6 months and the maximum is 4 years. The fine ranges from the minimum of 100,000 Bahts to the maximum of 800,000 Bahts. The public prosecutors have now adopted the policy of requesting maximum penalties on copyright and trademark infringement cases. It should be noted that although the performers?right is considered as a neighbouring right, its infringement attracts the same penalties available in the case of copyright. The remedy in terms of criminal sanction is no difference between the economic rights under copyright and the performers?right.

              34. The secondary offense involves the infringement as in Article 31 of the Copyright Act. The seriousness of the penalties depends on whether the infringement is for profit or not. The infringement done not for profit attracts the fine of between 10,000 Bahts to 100,000 Bahts whereas the infringement for profit attracts the imprisonment of between 3 months to 2 years and/or fine of between 50,000 Bahts to 400,000 Bahts. Most criminal cases on copyright violation brought before the Intellectual Property and International Trade Court involve the infringement under Article 31 of the Copyright Act. It is not surprising that the picture is dominated by the action against secondary infringement as this kind of offense is more easily detected than the act of copying itself. The infringers in most cases have to flaunt their illegal goods to the public but with a lot more caution than in the past.

Enforcement of Copyright and Performers?Right 

              35. Enforcement of copyright has relied on not only the succession of copyright laws but other laws relating to the business transaction of copyright works. Prime Minister Chuan Leekpai in 1993 placed great emphasis on the effective protection and enforcement of copyright by issuing the Regulation of the Office of the Prime Minister on the Administration of the Relevant Laws on the Suppression of Copyright Infringement on16 April 1993. This Regulation entrusted the Department of Intellectual Property to be the coordination center among the relevant agencies. This inter-agency enforcement activities involved the use of the laws and regulations under the Ministry of Commerce, the Ministry of Interior, and the Office of the Prime Minister.

              36. The Department of Intellectual Property as the coordinator has to submit the monthly report to the Prime Minister on the fifth of each month. It has cooperated with the Customs Department of the Ministry of Finance on the issue and implementations of the departmental notifications to suppress the infringing music cassettes, videotapes, and compact discs by relying on the broad framework of the Exportation and Importation of Goods Act B.E.2522. The Ministry of Commerce issued three regulations dealing with the stipulation of the kinds of copyright works to be covered, the procedures for the identification and detention of infringing goods, and the requirement on the importers of certain machinery for the production of music cassettes, videotapes, and compact discs to seek prior official approval. The Customs Department issued corresponding notifications to give effect to the identification, examination, and detention of the infringing goods at the border points. Up to now, there has been no application to the Customs Department for the detention of the infringing music cassettes, videotapes, or compact discs. This obviously reflected the difficulty faced by the copyright holder in providing detail of an illegal shipment to the customs authorities.

              37. The Ministry of Commerce also resorted to the control of inventory to deal with copyright piracy since it was unlikely that the pirates would make correct inventory. In addition, the Ministry used the price control mechanism on the specified copyright works to prevent against the possible abuse by the right holder.

              38. The Ministry of Interior is one of the main agencies involved with the suppression of copyright infringement through its Police Department. It also made use of one of the laws under its responsibility, namely, the Act Controlling the Cassette Business and Television Devices which aims to regulate the content of the audio and video materials available to the public. This law was resorted to on the assumption that pirates would not subject infringing copies to the consideration of the censors under the Act. So any videotape without the approval sticker would be an infringing copy under the Act.

              39.The Office of the Prime Minister is involved through the use of the Consumer Protection Act B.E. 2522. The label committee set up under this Act declared the music cassettes, videotapes, and compact discs as the goods subject to the label requirement of the Consumer protection Act. It was thought that the pirates would provide false information about the ownership of the products or not provide any information at all. False information and omission of information constitute offenses under this Act. 

              40. The suppression activities against the illegitimate cassettes, video tapes, compadt discs, laser discs, software, and others under the 1994 and 1978 Copyright Acts have resulted in 1785 arrests and 637,531 pieces of infringing materials seized during 1994-1997. From 1 January 1998 to 31July 1998, there have been 413 arrests and 267,512 pieces of infringing materials seized. According to Article75 of the 1994 Copyright Act, the seized materials shall belong to the copyright holder whereas the equipment used in the infringement shall be confiscated by the state. Half of the fine paid by the infringer shall be paid to the right holder.

              41. The setting up of the Central Intellectual Property and International Trade Court has given a big boost to the enforcement of copyright and other intellectual property rights. The Court has been operational since 1 December 1997. The Office of the Attorney General also set up a special department on intellectual property and international trade litigation on the same date. From 1 December 1997 to 31 July 1998, the Court has received 1207 cases on intellectual property, out of which 343 cases concern copyright.

              42. The Act for the Establishment of and Procedure for Intellectual Property and International Trade Court B.E. 2539 (1996) and Rules for Intellectual Property and International Trade Cases B.E. 2540 (1997) have provided all the remedies available in the enforcement provisions of the TRIPS Agreement. For example, the provisional measures of protection prior to instituting an action are governed by Rules 12-19 thus giving effect to the preventive injunction in Article 65 of the 1994 Copyright Act. This means that the infringing goods destined for import or export could be detained by the order of the court in addition to the action of the customs officials pursuant to the Exportation and Importation of Goods Act B.E. 2522.The hearing of foreign witness is facilitated by Rule 31 which admits deposition in lieu of hearing of witness residing in a foreign country. Rule 32 goes even further by allowing hearing by means of video conference. This is the acceptance that technological changes could be used to facilitate the conduct of the trial without prejudicing interest of any party.

              43. Other mechanisms have been set up to deal with enforcement of intellectual property rights. In addition to its Economic Crime Investigation Division which is mainly responsible for suppression of intellectual property infringement, the Police Department set up the Joint Committee on the Suppression of Intellectual Property Infringement comprising the officials form the Police Department, Department of Intellectual Property, and the Ministry of Foreign Affairs. The Joint Committee has now been expanded to include the representatives from the Internal Revenue Department and the Customs Department as it was decided that tax and customs measures should be intensified in the suppression of intellectual property infringement. The Joint Committee is now in the midst of the change of police personnel.

              44. In order to ensure the efficient and effective suppression of intellectual property infringement, the Ministry of Commerce set up the Working Group on Coordination and Follow-Up on Intellectual Property Infringement chaired by Deputy Commerce Minister Paitoon Kaewthong. It consists of the representatives of all the relevant agencies and those representing major right holders.

              45. The Department of Intellectual Property also set up the Joint Public and Private Sectors Committee on Intellectual Property in December 1996 to hear the concern and suggestion of the private sector on the administration and protection of rights at home and abroad.

              46. For the past year, the Department of Intellectual Property launched a publicity campaign through various media to promote the knowledge of intellectual property nationwide. This has been boosted by the granting of the award of excellence of the WIPO Director General on 7 August 1998 to the top student at the postgraduate diploma course on intellectual property, international trade, and arbitration by Ramkamhaeng University for the academic year 1997-1998.

              47. The Department of Intellectual Property has been maintaining the system of voluntary notification of copyright works since 1992. From 1992-1997, 5645 copyright works have been notified to the Department. The notification has no legal effect since it does not cause or prejudice any right subsisting in the work. It is purely an attempt to set up a database of the copyright works.

Future Directions 

              48. Domestically, there is a serious need to have a strong and viable administrative collection. The special working group on copyright and neighbouring rights has been looking into the drafting of the sui generis law on collective administration in which the state regulates the collective administration of copyright works especially on the right of communication to the public. The state, possibly the Department of Intellectual Property will determine the qualifications of an entity wishing to carry out collective administration in terms of management, membership structure, degree of representation of the right holders in any particular field, the collection method, and the distribution method. The Department will determine the fees in consultation with the right holders and users. The model is likely to be based on the German approach with some modifications. The white paper should be ready by the end of this year for consultation with the affected parties and intense public hearing. It is also likely that the sui generis law will incorporate the use of banderol in order to improve the enforcement of musical works, sound recordings, cinematographic works, audio-visual works, and computer programs.

              49. The enforcement of copyright will not depend on suppression activities alone but on promotion of knowledge about intellectual property. In August 1998, the Department of Intellectual Property has launched the campaign on the sparkling of IP knowledge among the public by aiming at the educational establishments and the private sector in all the 76 provinces of Thailand. The emphasis is on the creation, protection, commercial utilization, and enforcement. This will be followed up by specific knowledge on the potentially strong points of Thailand such as software development, music and film industry, handicraft.

              50. On the regional cooperation, the ASEAN Framework Agreement on Intellectual Property Cooperation will be resorted to in order to improve the protection and enforcement of intellectual property works through the networking of the enforcement agencies and the private sectors.

              51. It is expected that the fast development of information technology, encryption, and electronic commerce would on the one hand expose the inadequacies of the present international copyright system and on the other hand help strengthen the protection and enforcement of copyright.
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