(Draft Version) Flowchart: Procedure on Removal of Company Director
U nder Com pan ie S A Ct 201 6 Best Practce: Beforestating the process of Removl

of Director, please explore the option of gentle but firmly
requesting the director to Resign
Version 7.1 Updated 20220309

Start of Process

Low Thiam Hoe & Anor v Sri Serdang Sdn Bhd & Ors [2020] 10 MLJ 137
***No special notice is required if the private company has a constitution

s.206(1): "subject to the constitution"

Click here to register for the Webinar
S206 Removal of Directors ['A Director may, and on the request of a Director, the Secretary shall, at any time summon a meeting
of the Directors."] - Para 93 and 94 of the court judgement s$297(2)(a) CA 2016 Private company CANNOT bypass s206(3) special notice by
removing director through a circular written resolution.

Golden Plus Holdings Bhd v Teo Sung Ngiap and another appeal [2020] MLJU 2037
It is trite law that the holding company and its wholly owned subsidiary are separate legal entities.
The board resolution of the holding company cannot bind the subsidiary company as each company
are separate legal entities. Thus, the court held that a holding company could not terminate the
individual position in subsidiaries without going through the Board of Subsidiaries.
(pg11,15 of the court judgement)

Removal of Director must be done in Option 01: Lower Threshold to remove director

. Thus, constitution CANNOT be amended to allow removal of director via circular
an actual meeting

written resolution.

NO NEED to have special notice from a

No Company's Constitution is silent No Removal of Director No

Private Company equires Special Notice 7

Public Company? member of the company proposing an Removal of Director must be done in an actual meeting.

. 5 o _ : .
on Removal of Director * based on Constitution ordinary resolution for removal of director
Note:
Yes Yes
Vs Proceed to Removal via Ordinary Resolution Some are of opinion that the constitutions can be amended to allow removal of
< directors via board meetings.
) ) ) However, CA2016 is silent on giving powers to directors to remove directors.
. Option 03: Higher Threshold to remove director Until such a matter is determined by the Courts, we will put a caveat here.
S206 (4) CA2016 5206 (4) CA2016 $206 (4) CA2016 I the removed director of the public company o AN Removal via e e
Resolution to remove director No Is the Director's Successor appointed ? appointed to represent the interests of any > N Ordinary Resolution (> 75% Majority)
shall NOT take effect Yes articular class of shareholders or debenture holders ? (simple majority) ? o Majority
p
Yes
Eka Noodles Berhad v Norhayati Bin Tukiman (2021)
Option 02:Threshold to remove director is Removal via Ordinary Resolution
s196(1) CA 2016, a private company shall has minimum 1 director while same as S206 of CA2016 (Simple Majority)
public company shall has minimum 2 directors. Y
The removal and appointment of directors can be done so long that at the end
of meeting, the company has maintained the minimum number of director(s).
(pg 18 of the court judgement)
s201 CA 2016, a person is not to be appointed as director unless he has < <
the written consent and declaration as the proposed new directors. v
It does not mean that such consent and declaration must be delivered Removal of Director based on
together with the requisition notice. S206 of CA2016
(pg 7 of the court judgement)
s297(2)(a) CA 2016 Private company CANNOT bypass by Ordinary Resolution at Meeting of Members
5206(3) special notice by removing director through a circular | % S$206 (1) (a) Private Company
written resolution. .
Removal of Director must be done in an actual meeting * 8206 (2) Public Company
Dato’ Low Tuck Choy and Anor v Chong Kok Weng and Others
[2009] MLJU 826
Samlg le #IOI': S:;eci;l Notic<|a 0: Brop(:sedfé?\;nam ?ggcrig?nmol:iecreml-eizalsesgrer;o::ns?r;rgetzl;i\::vg?s1t<fzae:er:2:est?:;dn 1 $206 (3) Special Notice is required CA1965: S.128 make no limitation that the provision only applies to directors of public companies. It is
esolution for Removal of Director - . ) ; ; ; ; ; ;
member to send special notice to company. (Any Member send to Company) applicable to private companies and cases where the director is removed by a company by a resolution.
S?mple #02 : BdL_JRSA AnnIOltJ_ncefment -Spelcia:clg_lotic;es *(cross reference to S.206 of the CA2016: Removal of Director)
of proposed ordinary resolution for removal of director 5 of court iudgement
pursuant to s206(3)_& S207(1) (pg st )
It is a MUST to have special notice from a member of . o .
the company proposing an ordinary resolution for $322 (1) Spe_C|a| Notice = required of
ST GO gl AiEsieT CA1965: Failure to comply with the requirement to give special notice under S. 128(2), in accordance
Dato' Shun Leong Kong v. Menang Corporation Berhad with the requirement stated under S.153 will render the resolution invalid.
[2021] MLJU 870
fixing the venue of the EGM will not affect the outcome of the *(cross reference to S.322 of the CA2016: Special Notice)
case as directors are statutorily bound to call for a meeting of Note: 28 clear days exclude (not count) day of issuance of notice and the (pg 2 of court judgement) v
members under s312 after receiving requisition notice from meeting date. 7
member Interval of time excluding date of commencement and date when act is done -
(pg 31 of court judgement) _e'-:ﬂaollggg:eaﬂs?CAOC:‘:)?’(;’OG&:- 136%)) $322 (1) Has notice of the intention to move it given to the company SE vl 2 b OJ e s [ el o) ey eh (1 | 2ung Zang Trading Sdn Bhd v Kwan Hung Cheong & Anor [2021]
o . : . Y v at least 28 days before the meeting at which it is moved ? director shall NOT be effective . . 4 M'-;’ . Y S
Eka Noodles Berhad v Norhayati binti Tukiman [2021] hold the meeting on 19/10/2021 (T15) court interpreted the term “members” and “requisitionists” under s144
fixing the venue and date for the EGM does not invalidate the : o of the CA 1965. Under this section, the directors must convene a
requisition notice, the BOD is statutory bound under s312 to earliest can have the meeting is on 19/10/2021 meeting of members upon the requisition of the “members”.
call for a meeting of members once received the requisition any date after 19/10/2021 can (pg 12 & 14 of court judgement)
notice. /\
(pg 14 of court judgement) < N <
Note: S 2 CA 2016 b h is entered in th ist
Hold Actual Meeting of Members ] ] ] Eka Noodles Berhad v Norhayati Binti Tukiman (2021) » @ member means a person whose name Is entered in the register
(Physical or Virtual) > 321e(\f:ry2 (r?:égg?czg;];e :rr:g ;)Lgi]t?)r:](?fe tr:eszslt;ir?;ven ° ‘members” is interpreted under s4(3) Interpretation Act as plural of mela. "° hold_er i el 1o shares In the ; Sample #07: Special Notice of Proposed Ordinary Resolutions For Removal-
) b includes singular; singular includes plural vice versa. company. Members means singular or plural. However, the best practice S206(3) and S207(1) at EGM
(pg 6 of court judgement) is to get more than 1 member to requisition for the EGM
; ; Sample #08: Bursa Announcement of Special Notice Requisition of EGM
S$205 CA2016, Director h t to ret 3 . .
A s311(3)(a) Members representing at least 10% of the

Removal of Director via

So, in practice, members can choose not to reappoint the Removal of Director via : : paid up capital carrying right of voting at Meetings of 4 requirements under s311(2) CA 2016 o
director and vote against the resolution to re-appoint director Annual General Meeting (AGM) 2 REIE SenEE] (e (156 Members (excluding paid up capital held as treasury shares) ? Sample #09: Sample #09: Requisition of EGM by _Parent Co.
retiring at the AGM. . .
g (a) shall be in hard copy or electronic Sample #10: Email from Co. Sec to Directors- Receipt of Requisition of EGM
form; +BOD Meeting
Best Practice: Use this strat v wh s310 (b) Power to convene meeting of Members by any member
ERF HESEES UEE Wils Sieuslo)y @y wine i ) i i ) L . Sample #11: Notice of BOD Meeting
$316 you are Majority > 50% and have two : heocl:(ijflizg |ar: if\:sct(:nosﬁtt?tfict)?\eolrs;l:ﬁg igranrea%ap;:zlsor:oaslro];vrzrcﬁ ?tsal $311(3a) The member send requisition notice to the (b) shall state the general nature of the
Public Company: 14 Days before AGM members supporting the removal of director P by at least 5% in the number (F))f thye members prtal, directors to convene meeting of members (EGM) business to be dealt with at the meeting; Sample #12: Minutes of BOD Meeting
Private Company: At least 21 days before the date of AGM Sample #03: Notice of AGM 4 .
(c) may include the text of a resolution that
The company need to issue notice of general meeting in writing Sample #04: Bursa Announcement - Notice may properly be moved and is intended to
of Meeting AGM Members/Shareholders to be moved at the meeting; and
s317(1) Notice of meetings of members shall state: Date, Time, call for EGM without going through BOD
Venue and general nature of the business of meeting Sample #05: Revised Proxy Form for AGM 11 12 i i
ERARE S, S$312 (1a) Duty of directors to call for the meeting required by (d) shall bek_5|gned gr_tjcluthentlcated by the
s317(2) May include text of any proposed resolution and other Sample #06: Outcome of Meeting members within 14 days from the date of the requisition person making requisition
information as the directors deem fit.
Y Board meetings need not be convened based on the availability of all board directors. The articles of
the requisitionist can NOT request for reimbursement _ association or constitution of the company generally provides for a minimum quorum for a board
from company after holding the general meeting Sample #14 - Notice of EGM pursuantto S312(1) meeting. If that minimum quorum is met, the board will have the required numbers to make decisions
Sample #17: Minutes of EGM No and to pass resolution as are required that will bind the company. (Source)
Quorum met ?
B o< (o call for EGM Sample #15: Notice of EGM pursuant to s313
€ directors to call tor : : Sample #16 Notice To Shareholders EGM
Y Discretion: EGM can be held earlier 53 Sample #13: Email: No Quorum in BOD
than 28 days
$312 (1b) Has directors hold the EGM on a date The directors didn't hold a s313(1) CA 2016 member who rgquisitioned the meeting (requisitionis.t),
> <> <« Directors to call for EGM < Yes not more than 28 days meeting as required under $312 o ?]?y Off tne ;T:re] L tr)epres?]ntlng mo:e the:jnﬂ? = hal: ofthe totaI”vfotlng
after the date of the notice to convene the meeting ? within 21 days rights or all or the members wno requisitioned the meeting may call for a
meeting of members at company's expense
\ 4
D ‘ 531?(6b) oA 201? ft ne reqU|S|t|on|s’:ctcar;]r(|ac<jq_uestth Members/Shareholders to _ No More than 3 months after the date directors
N or reimbursement from company after holding the call for EGM - received requisition under S311(1) ?
general meeting
Yes
v
Resolution to remove director
not effective
No
Private Company 3 Public Company?
S$207(1) On receipt of special notice for a resolution to remove a
director under $206(3), the company shall send to the director
proposed to be removed a copy of the special notice
Company to Issue notice of the general meeting in writing at least 21
days for AGM (14 days for EGM) before the date of the meeting
stating about special notice and proposing the ordinary resolution for
removal of director
Choi Chi Hong v Kim Dong Bae & Anor [2009] 6 LJ 555
S.128(2) of the CA1965 makes it mandatory for the director who is to be removed be given
S$207(2) The director proposed to be removed shall be given the right to be heard. The word ‘shall’ in .128(2) is mandatory in nature.
the right to make oral or written representation not exceeding a .
reasonable length on the resolution to remove him *(cross reference to S.207 of the CA2016 - Only for public company)
(pg 2 of court judgement)
S$207(3) Affected director makes written representation and request
the written representation to be notified to the members
Y
207(5) Application either of th mpan . . i
$207(5) Applicatio e.t er of the company No $207(3) was the written representation No 3207(3).(a) State the fas:t of the rgpresentatlon
or of any other person who claims to be aggrieved, the court received too late ? having been made in the notice of the o )
is satisfied that the rights conferred by S207 are being abused ' resolution given to members Sample #18. Written Representation
Yes
$207(3)(b) Send a copy of the representation
$207(5) Copies of the representations need not to be sent out and $207(4) Without prejudice to director’s right to be heard to every member to whom the notice of the
need not to be read out at the meeting orally, the representation shall be read out at the meeting meeting is sent
The director proposed to be
removed has also
$207(6) The court may order the company's cost on an application under right of being heard at the meeting
$207(5) to be paid in whole or in part by the director, notwithstanding that he
is not a party to the application
\ 4 \ 4
> > (M < JAAY <
> N > -~ N D
Companies Act 1965 is clear that director cannot remove
Adjournment of EGM director. However, Companies Act 2016 is silent on
whether director can or can not remove director in all
B R, (12 30 days, then the cases, it is the shareholder/ member remove director. Hold the meeting of members (AGM or EGM) and pass the $291 Ordinary Resolution N No Private Company or $291(2) Show of hands by members Chairman or requisitionist No
company needs to issue a fresh Notice. . . . . o Public Listed Company? . . . o .
” ” ” . proposed ordinary resolution on removal of director (simple majority) Unlisted Public Company who are present at the meeting not satisfied with the result ?
. o During the meeting, Chairman can not withdraw the
S$318 CA 2016. When a meeting of members is adjourned resolution, only requisitionist can withdraw
for thirty days or more, notice of the adjourned meeting resolution. Yes
shall be given in the same manner as in the case of the Yes
original meeting.
$328 (5a) For 1 member company, quorum is 1. If more v
than 1 member, quorum is 2. :
shareholder A 99% , shareholder B 1% ... quorom can not Request for Poll Voting
be met if only shareholder A attend EGM.
\ 4 <
S$291(3) Poll taken at the meeting by members
representing more than half of the total voting
Low Thiam Hoe & Anor v Sri Serdang Sdn Bhd & Ors (relied upon Hong Kong case Yeung Bing rights of the members who are entitled to vote and
noted that the statutory right to remove directors was unqualified,
no requirement that reasons be provided for a director's removal
(pg 27 of court judgement)
N < < <
L/ - U = <
Y
. . . . s206 CA 2016 Has an ordinary resolution
) Note: Court will not interfere w_|th the. being passed to remove the director The Removal of Director is
internal management of companies acting e .
jurisdiction to do so. tenure of office ?
The Removal of Director is
SUCCESSFUL
. . Private Company
?
Public Listed Company? Public Unlisted Company
Pursuant to Para 9.03 and 9.04 of Bursa Malaysia Main
Market Listing Requirements in relation to immediate
Note: the director can be removed if they are also an employee of the company disclosure of material information, "the Company" deem this
Requisition for the holding of the EGM with special notice to be
If the director is also a shareholder in the company (normally in quasi-partnership), the director cum shareholder may material and that "the Company” will for the benefit of members Make Announcement Public | Private
complain to the court on "unfair prejudice” claim and the investing public, make available the details of this to Bursa S57 (4) CA 2016 Late Lodgment c c
Requisition via an official announcement on Bursa Malaysia The company is under statutory obligation S58 (1) (_c) CA2016 ompany L ompany
If the court finds removing the director from office amounted to constructive dismissal, then it opens the door to the former t ke ch to "Reaqist f _The_' e und?r StatUtorY . . . . More than 7 days but not more than 3 months RM 150 RM50
0 make changes 1o "Register o Practice Directive No y
director bringing a claim for wrongful and/or unfair dismissal against the company ) Diecias. e eees & Seareriee (G obligation to lodge & notify SSM within :
Sample #19: Bursa Announcement-Change in Boardroom ’ gers 14 days from the date of director’s 1/2017 More than 3 months but not more than 6 months | RM 250 | RM100
reflect Removal within 14 days from the Late Lodgment Penalty
date of the director’s removal removal More than 6 months but not more than 12 months | RM 300 [ RM 150
What acts of removal of More than 12 months RM 500 | RM 200
director is considered illegal?
d T
\J/
S20D(1)(e) Companies Commission of Malaysia Act 2001
If the Commission or Registrar thinks that it is necessary or expedient in the
the act of removal of director is within 14 days from date of No Exceeded 14 days /] Compound interest of the public or for the protection of shareholders, the Commission or
considered illegal (when used for removal? N Registrar may publish any information in any form or manner in relation
Note: these cases were prior to the collateral/ improper purpose) to the compounding of any offence under this Act or any other laws, whether
introduction of CA 2016 Yes the laws of Malaysia or any territory or country outside Malaysia
¢ ¢ ¢ S 57(6) CA 2016
The company and every officer commit an offence and
Koh Jui Hiong @ Koa Jui Heong & Ors See Teow Chuan & Anor Dato’ Raja AZ"“”a“e Raja Ariff shall, on conviction, be liable to a fine not exceeding RM
v v Dato’ Man Mat & Ors[20111 8 10k and in the case of a continuing offence, to a further fine
Ki Tak Sang @ Kee Tak Sang & Ors [2009] 8  YAM Tunku Nadzaruddin Ibni LRI ED o SR not exceeding RM 500 for each day during which
MLJ 818 Tuanku Jaafar & Ors [2007] e o D eies [ G offence continues after conviction
when the removal was to prevent the director 2 CLJ 82 the affected direct
from continuing to bring an action against the when a resolution to remove a € atlected director ]
, 5 ) : Offence under CA2016 N
company director was tainted in bad faith 6 of rtiud t
(P9 20 of court judgement) (pg 7 of court judgement) (2] O e Gl e S
S 58(4) CA 2016
The company and every officer commit an offence and
hall, on conviction liabl fine n
End of Process shall, on conviction, be liable to a fine not

exceeding RM50k and in the case of a continuing
offence, to a further fine not exceeding RM 500 for each
day during which offence continues after conviction
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